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LEE, J.,, FOR THE COURT:

PROCEDURAL HISTORY AND FACTS
1. In February 2000, Randy Thomas and Tim Smith were a a nightclub in Fayette. While outside
the club, Thomas and Smith fired handgunsinto the crowd, and one of the bullets hit and killed Christopher
Dewayne Jackson.
2. A Jefferson County grand jury indicted Thomasfor murder, and in June 2000, Thomas pled guilty

to mandaughter. He was sentenced to twenty yearsin prison, with fifteen yearsto serve and five years of



post-release supervision. He was aso ordered to pay court costs and jury costs. His motion for post-
conviction relief was denied, and he now appeds to this Court arguing that hiscounsd wasineffective, his
pleawas not knowingly and voluntarily entered, the evidence wasinsufficient, he was denied due process,
he was entitled to an evidentiary hearing, and his sentence wasillegd. He asksthat we ether reverse and
vacate his sentence or afford him an evidentiary hearing. Having reviewed these issues, we find no merit;
thus, we &ffirm the denid of his petition for post-conviction relief.
DISCUSSION OF THE ISSUES

113. Thomeas ligts severd issues, but essentidly only arguesthreer his counsel wasineffective, hisplea
was not knowingly, intdligently and voluntarily entered, and he was improperly denied an evidentiary
hearing.

. WASTHE APPELLANT DENIED EFFECTIVE ASSISTANCE OF COUNSEL?
14. Concerning the right to effective counsd, we look to the stlandard of review enunciated in
Strickland v. Washington, 466 U.S. 668, 669 (1984), which requires that Thomas show, firdt, that his
counsdl's performance was deficient, and, second, that the deficient performance prgjudiced Thomass
defense so as to deprive him of afair trid. However, "[d] strong but rebuttable presumption exids theat
‘counsdl's conduct falls within a broad range of reasonable professond assstance™ Rossv. State, 802
So0. 2d 171 (116) (Miss. Ct. App. 2001).
5. Thomeas cites severd examplesof how hiscounsd's performancewasdeficient. Heclamsthat his
counsdl coerced him into pleading guilty by tdling him, "he didn't have much of achoice" and that he must
ether plead guilty or face life in prison for the murder charge. Thomeas further clams his attorney took
advantage of Thomass mentd illnessin coercing him to plead guilty while, a the same time, withholding

from him the fact that his co-defendant, Timothy Smith, had dready actudly confessed to the crime.



96. Looking to the record which contains the transcript from Thomas's plea hearing, we find no
indication that Thomas's attorney performed in adeficient manner. Thomeas told the judge he was guilty
of mandaughter, affirmed that his atorney explained everything in his petition to plead guilty and that he
understood everything in the petition, affirmed that his attorney had explained what congtitutiond rights
Thomaswas giving up by pleading guilty, affirmed that his attorney had explained dl of the law concerning
murder and mandaughter to him including possible sentences, affirmed that hetold hisattorney dl thefacts
and circumstances surrounding his case, affirmed that he was satified with the advice and help hisattorney
gave him and that he had no problem with hislawyer, affirmed that no one had influenced him or promised
him anything as areward for pleading guilty, and affirmed that no one used any thresats or force to compe
hisplea The judge even asked Thomas specifically about the effectiveness of his counsd:
THE COURT: Sometimes after a personpleadsguilty, | receive petitionsand lettersand

so forth fromthem that tell metheir lawyer made them plead guilty or their

family membersdid or the DA did or the sheriff'soffice did or somebody,

and | want to make surethat's not the casewith you. Thisisyour decision

and yours done; isthat right?

THE DEFENDANT: Yes, gir.

17. Having reviewed the transcript from the plea hearing, we find no evidence that Thomas's attorney
performed in a deficient manner or that any supposed deficiency in any way prgudiced Thomas. Wefind
no merit to thisissue.
118. Under the heading of "ineffective assistance of counsel,” Thomas dso contends that his sentence
of twenty years imprisonment with fifteen years to serve and five years suspended was illegd, and his

attorney wasineffectivein dlowing Thomasto plead to such. Inthetranscript from Thomasspleahearing,

the court asked and Thomas affirmed that he had previoudy been convicted of afelony. Thus, he wasnot



entitled to receive a suspended sentence, but would have to serve up to twenty years in prison, as
mandated by statute.
T9. InPruitt v. State, 846 So. 2d 271 (118) (Miss. Ct. App. 2002), the defendant argued his sentence
wasillega because he wasaconvicted felon yet recelved a suspended sentence in contradiction to Satute.
This Court stated that Pruitt was correct that his sentence was not in conformity with statute, but we
explained the following:

Missssppi Code Annotated 8 47-7-33 (Rev. 2000) preventsatria court fromsuspending

the sentence of a defendant who has been convicted of afelony on a previous occasion.

Pruitt dleges that the offer of thisillega sentence induced him to plead guilty.

The right of freedom from an illegad sentence is a fundamentd right. A defendant's

fundamenta right of freedom from anillegd sentenceisviolated whenthe sentenceimposes

an undue burden on the defendant, such as when the offer induces a plea and the State

later seeks to rescind the suspension solely becauseit was statutorily barred. Inthiscase,

Pruitt benefitted from the illegal sentence since it was amore lenient sentence than he was

actudly entitled to receive. Therefore, Pruitt suffered no fundamenta unfairness from the

illegd sentence, and his fundamentd rights were not violated.
Pruitt, 846 So. 2d at (1 8-9) (citations omitted). ThisCourt further noted thet, "A convicted felon may
not quietly enjoy the benefits of an illegdly lenient sentence, and later attack the sentence when suddenly
itisinhisinterettodoso." 1d. at (120). Asoccurredin Pruitt, here, Thomas actualy benefitted fromthe
illegd sentence; thus, he was not denied his fundamentd right from an illega sentence, and we find no

ineffective assstance of counsd or other error here.

1. WAS APPELLANT'S PLEA KNOWINGLY, INTELLIGENTLY AND
VOLUNTARILY ENTERED?

110.  Along with arguing that his counsd was ineffective, Thomas clams that his guilty plea was not
entered knowingly, intdligently and voluntarily asaresult of his atorney's falure to completely inform him

of other circumstancesinhiscase. Specificdly, Thomasdamshiséattorney failed to inform him that hisco-



defendant, Timothy Smith, had dready confessed to the crime at the time Thomas was negotiating his plea
agreement and that his atorney told him he did not have "much of a choice in the matter” from his
professiond point of view. Thomas aso clams that his eighth grade education and state of menta
retardation left him "a the mercy of the lega forces”
11. InBarnesv. Sate 803 So. 2d 1271 (Miss. Ct. App. 2002), this Court addressed the issue of
guilty pless, citing to Boykin v. Alabama, 395 U.S. 238, 242 (1969), and enunciated the standard for
determining whether a guilty pleais knowingly, voluntarily and intelligently made by a defendant.

The privileges and rights waived by a guilty plea include the right against compulsory

sf-incrimination, the right to a trial by jury and the right to cross-examine witnesses.

Where the record is slent as to evidence showing that these rights were known and

understood by the defendant, there can be no presumption of awaiver of such rights by

him.
Barnes, 803 So. 2d at (118) (citations omitted). Additiondly, Barnes stated that voluntariness would be
evauated by examining whether the defendant, "was advised of the nature of the charges againg him, the
rights which he would be waiving by pleading guilty, the maximum sentences that he could receive for the
crimes with which he was charged and whether he was satisfied with the advice and counsd of his
atorney." 1d. a (19). The defendant has the burden of proving his pleawas not voluntary. 1d.
12. Asexplained in Issue I, the transcript from Thomass plea hearing clearly shows that he was
apprized of hiscongtitutiond rights and those he waswaiving by pleading guilty. Also, thetranscript shows
that Thomas was told the maximum sentences that he could receive for the crimes with which he was
charged. Thomas affirmed to the judge that he was satisfied with the advice and counsd of his attorney.

Thomas has not met his burden of proof; therefore, we find no merit to thisissue.

1. WASAPPELLANT IMPROPERLY DENIED AN EVIDENTIARY HEARING?



113.  Concerning Thomassright to an evidentiary hearing, welook to Young v. State, 797 So. 2d 239
(111) (Miss. Ct. App. 2001), which holdsthat an evidentiary hearing regarding voluntarinessof aguilty plea
becomes necessary if the plea hearing falls to show that the petitioner was advised of the rights of which
he dlegedly assartsignorance.

14. As explaned herein, Thomas was adequately and thoroughly questioned concerning his
understanding of the proceedings and effect of his pleading guilty. We find no merit to thisissue.

115. Thomass other clams that he was not informed of his condtitutiond rights and that the evidence
did not support hisconviction are dl dearly rebutted by the transcript of Thomass hearing. Having found
no merit to any of Thomass issuesraised on gpped, we affirm the denid of his petition for post-conviction
relief.

116. THE JUDGMENT OF THE JEFFERSON COUNTY CIRCUIT COURT DENYING
POST-CONVICTION RELIEF ISAFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED

TO JEFFERSON COUNTY.

McMILLIN, CJ.,KING AND SOUTHWICK, P.JJ.,BRIDGES, THOMAS, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



